(1) Organizing public transportation and the movement of people (2) Developing adequate school facilities (3) Policing, notably in fighting organized crime (4) Providing public utilities, especially water and sewerage facilities And were the horrible eventuality of war to become a reality, a fifth and most urgent problem-that of civilian defense-would quickly be added to this list." 2
The question remains-is it law or politics that "lag"?
UNITS OF METROPOLITAN GOVERNMENT
The realization that metropolitan problems were integrated produced a realization that they could not be met by non-integrated governmental units acting independently. Various devices have been utilized to create adequate metropolitan government. Several of these involve considerable re-arrangement of boundary lines, the displacement of office holders and the reconciliation of state constitutional limitations which reflect needs of the past. For these reasons they are increasingly difficult to implement. Annexation, for example, results in the complete incorporation of a contiguous area into the central city. Used substantially in the last century, the device now has potentiality only for the integration of fringe areas of low population density which are unincorporated-and has been very actively used for this purpose over the past ten years. City-county consolidation affects the boundary line of the city and may cause the displacement of office holders in each unit. Once created, these governments have difficulty coping with practical metropolitan problems, which frequently extend beyond county borders. City-county separation cuts the jurisdiction of the county short of the richest sources of revenue. It is now rarely used except in Virginia. Federation is an ambitious plan which would make the municipal governments subordinate "legislative" units in an area-wide government. It would provide one of the most complete answers to the need for over-all metropolitan control as well as for local control over distinctively municipal problems. The device has never been utilized in the United States. The federation of the Toronto, Canada area in 1953 represents the only recent example on this continent.
Other devices require no boundary changes and only slight displacement of office holders. The legal problems, furthermore, are not as difficult for this group as for those mentioned above. Frequently, these devices center around the management of a single function such as transportation, bridge operation or sewerage. A common method is the creation by mutual agreement of a joint authority. Each municipality usually must give its consent to unforeseen action. The transfer of functions to already existing governmental units, as from city to county, is a closely related device. Another method which is used to a great extent for a limited number of functions, frequently as a last resort, is the creation of special metropolitan districts.
If by the creation of a metropolitan government we mean the adaptation of the area of the political subdivision to the area of central influence, it is almost ancient learning that a legislature has commonlaw power to go all the way-to wipe out all old boundaries and create new. The Pittsburgh annexation proves the point. There Allegheny County sought to prevent annexation on the ground that Pittsburgh was greatly in debt and lacked the improvements that Allegheny had already installed; that as a consequence of annexation the tax burden in Allegheny would be considerably heavier, without any corresponding benefit to the Allegheny taxpayer. It was held that the annexation was valid under state and federal constitutions. The Supreme Court stated the rule broadly: "Neither their charter, nor any law conferring governmental powers, or vesting in them property to be used for governmental purposes, or authorizing them to hold or manage such property, or exempting them from taxation upon it, constitutes a contract with the state within the meaning of the Federal Constitution. The state, therefore, at its pleasure may modify or withdraw all such powers, may take without compensation such property, hold it itself, or vest it in other agencies, expand or contract the territorial area, unite the whole or a part of it with another municipality, repeal the charter and destroy the corporation. All this may be done, conditionally or unconditionally, with or without the consent of the citizens, or even against their protest. In all these respects the state is supreme, and its legislative body, confirming its action to the state constitution, may do as it will, unrestrained by any provision of the Constitution of the United States." ' There is no doubt that the legislature, in the absence of constitutional restriction, may divide counties and towns at its pleasure, and apportion the common property and the common burdens in such manner as may seem reasonable and equitable to the legislature.' The power to transfer the property of a municipal corporation is necessarily incident to the power to divide its territory and to create new corporations. 5 While the fundamental law is thus well settled, the successful efforts at metropolitan adaptation have been few and far between; a few citycounty consolidations such as Denver and Los Angeles, the nineteenthcentury creations of greater New York City, and more recently Richmond I and Baton Rouge 7 annexations and consolidations are among the few examples.
The reasons for this slow progress are as much practical or political as they may be legal. In a few states, however, an unhappy array of older cases may impose special constitutional barriers to the creation of any general purpose unit of metropolitan government which does not follow the conventional pattern of county, township, village or city. A line of cases in New York illustrate this problem. In the' earliest, decided in 1857, the legislature created a metropolitan police district comprising four counties and vested the general police power of the district in a special board of police commissioners. The conventional units of government within the district determined the number of police necessary in their respective areas and paid a proportionate share of the operational cost. It was held that this type of district did not bypass the political subdivisions recognized by the constitution and accordingly its constitutionality was upheld.' Subsequently, about a decade later, the authority of the legislature to create a regional board of health embracing several counties was also upheld. 9 In the third case in this line, however, the court invalidated a statute creating a "territory of Sylvan Beach" with local police power, on the ground that the provisions of the state constitution enumerating the four standard classifications of local government implicitly excluded legislative power to create any other division of local government for general purposes." 0 It may be significant that the New York courts leave unimpaired the authority of the legislature to create regional agencies of government, provided they are not delegated any general legislative power. A major element of difficulty which is widely prevalent, however, may be found in the various limitations upon financial powers that may be delegated to a unit of metropolitan government under the various state constitutions. These questions of finance are separately considered at a later point. HOME RULE AND METROPOLITAN RULE: A CONFLICT? Does the principle of home rule conflict with the principle of metropolitan rule? This question cannot be answered without looking to the origins of the principle of home rule. The concept goes hand-inhand with the requirement of general laws. Both represent a reaction against legislative interference in municipal affairs. The principle of general legislation, the more venerable notion, was intended to prevent a legislature from discriminating between two municipalities of the same classification " but added nothing to the powers of the municipality. Home rule was meant to supply the municipalities with the power to establish and amend their own charters within constitutional limitations, and to legislate on local matters. The gap allegedly left by the prohibition of special laws was filled by the home rule concept. It invoked the notion of local action for local problems as opposed to state action for state problems. When problems expanded significantly beyond the boundaries of a municipality, however, the principle of home 8. People ex rel Wood v. Draper, 15 N.Y. 532 (1857) . 9. Heister v. Metropolitan Bd. of Health, 37 N.Y. 661 (1868) . 10. People ex rel. Hon Yost v. Becker, 203 N.Y. 201, 96 N.E. 381 (1911) . 11. The common state constitutional requirement that the legislature act by general laws in relation to local government permits differential treatment by classification on a basis which is generous to the legislative purpose. See Commission on Public Local and Private Legislation, Report, Popular Government, Feb.-Mar. 1949. rule was not meant to apply. This has been recognized from the outset of the movement in Missouri in 1875 to the present day.-2 Taking "metropolitan" in its current usage, i.e., a central city and its environs, it is seen that its problems could hardly be contained within one of the conventional units of municipal government. If the home rule concept is applied to a metropolitan area it must become metropolitan home rule. Within the present legal framework, this is possible through a single avenue: the creation of a general purpose metropolitan government which would acquire its own home rule entitlement. To drive the argument full circle, home rule for a single municipality in a metropolitan area may result in the negation of the home rule principle for the entire area. As was said in the recent report of the Commission on Intergovernmental Relations, "Self determination in one isolated local unit of a large community restricts the opportunity for genuine home rule in the whole community." 13 It is this interrelationship which converts the matter to a state affair, free of the usual home rule restrictions on states action. 4
POPULAR CONSENT
The existant legal requirements for voter consent is related to home rule, but is a distinct matter. The fact that the principle of metropolitan rule is consistent with the principle of home rule does not bypass the statutory requirements for the consent of local municipalities to many metropolitan plans. This may take the form of a veto in the hands of the governing bodies, or the necessity for a majority vote of the electorates in every individual municipality covered by the proposed metropolitan government. ' It is possible in certain states, therefore, for a majority of the voters in a single municipality to defeat a proposal for a metropolitan authority favored by an absolute majority of the voters in the entire area. Authorities requiring such majorities usually fall within the HOME RULE (1953) .
15. The notion of a popular referendum in these matters is widespread and stems from the voluntary origin of local governments, although not a requirement of common law. Berlin v. Gorham, 34 N.H. 266 (1856) REv. 529 (1929) .
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first classification mentioned above calling for a radical displacement of boundary lines and office holders. Annexation, city-county consolidation and federation fit into this category. In many states, a constitutional amendment and legislative authorization or both must precede the vote in the affected municipalities.
The dual requirement of express prior legislative authorization and concurrent popular majorities has made the use of the devices of consolidation and federation extremely difficult, or politically impossible." 8 City-county consolidation was effected in this century only in Baton Rouge, Louisiana, where but two majorities-in the city and in the remaining area considered as a whole-were required. Large scale annexations, infrequent in recent years, are implemented where the vote of the electorate in the area to be annexed is not controlling. In Virginia, which has a successful record of recent annexations, determination of the "necessity and expediency" of annexation is completely in the hands of a special annexation court. This procedure has been upheld by the appellate courts in Virginia and works smoothly there. 1 7 The question of the constitutionality of this delegation of legislative power to the judiciary was raised in a recent study.' 8 Of greater significance is a 1953 decision of the Iowa Supreme Court: a statute conferring on the courts a power similar to that in the Virginia grantto determine when annexations are "necessary" and "desirable"-was held to be an unconstitutional delegation of legislative power.' 9 On principle, the values in consolidation or annexation are political, not legal, and any effort to enshroud them in judicial forms cannot alter their character.
The obstacles to effective re-adjustment of the areas of political subdivision have underscored the importance of less radical means of integrating authority. These include the Toronto plan of federation, co-operative formation of ad hoc service districts, re-allocation of service responsibilities by legislative mandate, and intermunicipal contracts for the rendering of governmental services by the more able unit. While the basic problem in these arrangements is financial-that is, in public 16. It should not be inferred from this that the many legal requirements for local majorities have, in practice, been the major stumbling block for consolidation proposals. Out of almost a score of rejected consolidation proposals in this century, only five got to the stage of a local vote and rejection. The others were refused either legislative authorization or a constitutional amendment by the entire state electorate. COUNCIL OF STATE GOVERNMENTS, THE STATES AND THE METRO-POLITAN PROBLEm 71-74 (1956 borrowing and taxation which are separately considered below-a variety of special state constitutional problems beset the architect of the order in this field. The formation of the Municipality of Metropolitan Toronto 20 is a unique illustration of the simplicity of common-law background. The motivation for this effort was an urgent need for schools, water supply and rapid transit facilities throughout the region of the City of Toronto and twelve adjoining municipalities. The history and development of the municipality is ably set forth in a separate paper in this symposium."' While the constituent municipalities remain as independent governmental entities, the metropolitan government is vested with responsibility for schools, sewerage disposal, water supply, major roads, transportation, regional parks and certain social welfare services. It is contemplated that a metropolitan police force and metropolitan fire force will be added before long.
Two essential powers of the metropolitan government are delegated to the metropolitan council, that is, the power to assess unified areawide taxes and the power to control land use planning throughout the district. The administration of transportation functions is delegated to a separate commission known as the Toronto Transit Commission. appointed by the Metropolitan Council but functioning independently thereof except that the credit of the metropolitan corporation is used to support transit operations. For school purposes, a separate metropolitan school board was also established by the act, consisting of the respective chairmen of the boards of education of the constituent municipalities. The credit and taxing power of the metropolitan corporation is also made available to the school board. Despite these major responsibilities and far-reaching powers, affecting 1,300,000 persons residing in thirteen municipalities comprising 240 square miles, the legislation was enacted without any popular referendum, and has produced remarkably little litigation. 2 " Among the American states, by contrast, a variety of constitutional provisions reflecting the fears of bygone days, together with a pervasive reliance upon the popular referendum as an assurance of merit to the most technical proposals, have presented some real obstacles to effective co-operation. One of these is the maxim that a city may not be a giver of gifts. It was this maxim that presented substantial difficulty, even though it was overcome, to one of our state courts in 20. 2 ELIz. 2, c. 73 (Canada 1953 dealing with a co-operative airport venture undertaken by a county and two cities within the county. Appropriate state legislation created an airport authority with a governing body consisting of five members, one each to be appointed by the city council in each of the two cities, and three to be appointed by the county commissioners. It was contended, with the support of a vigorous minority of the court, that the legislature could not authorize two cities to contribute to the airport authority for the reason that such a contribution would not be for a public purpose of the respective cities. While this arrangement was upheld, the court's opinion intimates that a different result might have prevailed had the record shown that there was any lending of municipal credit or pledge of the municipal taxing power in violation of the state constitution. 23 In the less conservative cases, however, our courts have upheld extensive arrangements for intermunicipal cooperation. For example, a municipal housing authority has been granted a writ of mandamus to compel a city to perform a cooperation contract which contained an undertaking by the city to vacate certain streets and to zone and re-zone a certain area in connection with a public housing project. 2 4
DELEGATION OF POWERS OF TAXATION AND BORROWING
The two main tools of metropolitan integration-recognized in the Toronto federation plan-the central power to plan for services and improvements, and the central power to integrate the public credit of the area, may present legal doubts in some states depending upon the form of administrative organization of the metropolitan government. By its nature as an integrating agency, the governing body of a metropolitan government is not particularly well suited to popular election. Thus it is that the boards and commissions at the head of the largest public authorities are appointive, and the council of the metropolitan government of Toronto was made to consist of ex officio representatives from the constituent municipalities.
Where the governing body is not directly elected by the people, and the power of taxation is conferred upon the metropolitan government, the plan may encounter the old slogan of "no taxation without -representation" which has become fixed as a rule of law in most jurisdictions. This was the problem created by an old New Jersey statute establishing a regional sewerage district. Under that statute, the governing body of the district was appointed by the Governor, and delegated discretion to determine the amount required to be raised by taxation upon all persons and property within an area which extended beyond the service area of the district. The act was held unconstitutional on two grounds; first that the district could not be vested with power to tax persons and property beyond its own limits, and second that the taxing power could not be delegated to non-elective representatives.' The scope of the doctrine and the authorities has been reviewed in comprehensive opinions rendered in Pennsylvania 26 and Illinois." In a subsequent opinion upholding the constitutionality of a regional airport authority act, which in effect authorized the creation of a special purpose municipal corporation and included the delegation of power to levy taxes, the Illinois court reasoned from the parliamentary power of the legislature over local government that there was no constitutional infirmity in the act creating "a municipal corporation with power to operate an agency of public safety or welfare, and to tax for it. .
,, 28
From these cases, it is clear that the power of taxation may not be delegated to an administrative agency in the more common sense of the term. While some states will permit the delegation of such power to appointive officers provided that the creation and organization of the regional agency is authorized by popular vote, other states will limit the power to levy taxes to popularly elected governing bodies. Whatever the legal refinements may be in a given state, it is more likely that the decision will turn on the political acceptability of the form and extent of taxing power to be delegated." 9 A metropolitan unit which confines itself to the planning, construction and administration of revenue producing enterprises which are self-liquidating in character, may avoid the problems and implications of a delegation of the taxing power. The best example of this characteristic may be found in the Port of New York Authority, a 25. Van Cleve v. Passaic Valley Sewerage Comm'rs, 71 N.J.L. 574 (1905) . 26. Wilson v. Philadelphia School Dist., 328 Pa. 225, 195 Atl. 90 (1937) . 27. People ex rel. Greening v. Bartholf, 388 Il1. 445, 58 N.E.2d 172 (1944) . 28. People ex rel. Curren v. Wood, 391 Ill. 237, 62 N.E.2d 809 (1945) bi-state agency of the states of New York and New Jersey which has no power to tax and therefore carefully follows the policy of undertaking no facility or service which cannot ultimately be made self-sustaining. 0 This element of self-sufficiency has been a dominant characteristic of public authority development in America, with such notable exceptions as the Metropolitan Water District of Southern California and the Buffalo Sewer Authority, the former being vested with the power to levy property taxes and the latter having the power to impose sewer rentals which have the lien and effect of taxes on a property owner. As metropolitan units undertake to perform non-revenue producing services, such as fire and police services, public schools or services which have not demonstrated a self-liquidating character, such as rapid transit by rail, the legal problems of organizing metropolitan taxing power to support such services become more pressing. For those metropolitan regional units that cannot have direct taxing power for one reason or another, access to the taxing power of their constituent municipalities might possibly be afforded through the authority to certify the operating need of the metropolitan unit to the constituent municipality with provision that the amount so certified shall be a mandatory charge-upon the budget of the constituent municipality. 3 The delegation of power to incur debt is dependent upon the selfliquidating character of the operations of a metropolitan unit. If revenue financing is possible, both the limitations on the delegation of taxing power and those of constitutional and statutory debt limitations are avoided. 2 If the power of taxation is delegated, the effect of state constitutional tax and debt limitations would depend upon whether they are stated in broad enough terms to encompass the use of public credit by an unconventional unit of government. 3
SPECIAL CONSIDERATIONS IN INTERSTATE METROPOLITAN AREAS
Interstate metropolitan areas present the special problem of reconciling two different systems of public law," as well as the potential 34. For example, in the North Jersey-New York metropolitan area, the constitution of New Jersey has no specific provision which might affect the delegation advantage of exercising substantive powers derived from the compact clause of the Federal Constitution. In brief, the question is suggested whether two states may by compact with the approval of the Congress, achieve metropolitan governmental purposes through machinery which would not be available to either of them alone.
The law on the subject is scanty. In recent years the courts have approved the exercis*e of the police power by the interstate compact between the states of New Jersey and New York which established the bi-state Waterfront Commission."
For purposes of analysis, there are two potential grounds upon which states might rely in order to exercise, by means of a compact, powers beyond their own constitutional restrictions. These are: (1) that whenever by the agreement of states and the consent of Congress an interstate compact comes into operation it has the same effect as a treaty between sovereign powers; and (2) if a compact becomes a federal law by reason of congressional consent, the states may proceed without regard to local constitutional limitations0 6 These may be somewhat mutually distinguishable reasons.
It has been stated that the "compact . . . adapts to our Union of sovereign States the age-old treaty-making power of independent sovereign nations." 37 In this light the compact clause is viewed as a reiteration of the power of sovereign states to enter into agreements, with the exception, however, that they be consented to by Congress.", The common view seems to be to conceive of compacts as contracts between sovereign states, which compacts are superior to subsequent legislation of either state, and are not unilaterally abrogable but are of powers to a metropolitan unit of government, whereas the constitution of New York contains some fifteen separate provisions relating to local taxation and indebtedness and public corporations, to be resolved. subordinate to the Constitution and to judicial review. 3 9 Cases in respect to the question have been few. The power of one state to agree with another that the latter shall possess jurisdiction over a common river, close to the shore of the first state, has been sustained.' A compact between New Mexico and Colorado provided for "equitable apportionment" of the waters of the Colorado. The constitutions of both states incorporated the rule of "prior appropriation." The Supreme Court denied a claim that the compact was thus invalid, stating:
"Whether the apportionment of the water of an interstate stream be made by compact between the upper and lower States with the consent of Congress or by a decree of this Court, the apportionment is binding upon the citizens of each State and all water claimants, even where the State had granted the water rights before it entered into the compact." 41 Here private rights were altered by the terms of a compact, and the authority of the Colorado legislature to enter into a compact so resulting was upheld. The efficacy of this decision is questionable, however, since there was really not a clash between the state constitutions and the compact. The latter determined the apportionment, as between states, of the waters of an interstate stream, the former governed the apportionment within each state of such waters.4
Dyer v. Simss involving a potential clash, avoided the issue by declaring that no conflict existed. There the West Virginia Supreme Court had determined that a West Virginia act approving that state's adherence to the Ohio River Valley Water Sanitation Compact was invalid, in that (1) the compact was deemed to delegate West Virginia's police power to other states and to the federal government, and (2) it was deemed to bind future legislatures to make appropriations for the continued activities of the Commission and thus to violate the West Virginia Constitution. Taking the case on certiorari, the Court held that it had final power to pass upon the meaning and validity of compacts, and to examine determinations of state law by state courts in the limited field where a compact brings in issue the rights of other states and the United States. Thus setting the stage, the Court determined that there was no conflict. 39. See Notes, 23 IowA L. Rav. 573, 578 (1938) ; 45 YALE L.J. 324, 329 (1935 Of interest, however, is the concurring opinion of Justice Reed. 4 4 Asserting that under the compact clause federal questions are present for determination by the court, he stated that the interpretation of the meaning of a compact controls over a state's application of its own law through the supremacy clause, and not by any implied federal power to construe state law. Resting on the second of the grounds initially stated herein, Justice Reed gave federal scope to compacts and stated, "Since the Constitution provided the compact for adjusting interstate relations, compacts may be enforced despite otherwise valid state restrictions on state action." ' He rested his conclusion on Hinderlider v. La Plata County, 6 although that decision was premised more on the "sovereign-treaty" concept.
Justice Jackson in his concurring opinion 47 stressed the "sovereigntreaty" aspect and concluded that West Virginia was estopped from subsequently denying her power to enter into the compact.
The "federal acts" aspect is another approach. The Supreme Court has held that compacts, consented to by Congress, are laws of the Union. 48 Although this has been doubted, except perhaps for purposes of federal jurisdiction, 49 this theory was apparently approved by justice Reed in Dyer v. Sims, and thus credence is lent to the concept that local constitutional limitations need not restrict states in adopting federally approved compacts." 9 Under either theory, therefore, it is possible to argue that states are not bound by local constitutional restrictions when executing compacts. As yet the cases do not go quite that far.
CONCLUSION
This limited review of the authorities may well justify the conclusion it is not the law that has lagged, but rather the political art which has been unequal to the task of overcoming the inertia of the metropolitan mass of the body politic. The well established device of the public authority for self-liquidating projects, the metropolitan district for tax-supported functions, and various combinations of these for revenue-producing projects requiring tax subsidy are within legal reach if they can achieve political acceptability. The choice of specific applications under the defined conditions of a given metropolitan region or project cannot be easy, but this is not so much because of a law which lags as it is because of the practical need to find the solution which is "constitutionally sound, financially practicable and politically feasible." "' 51. This is a specification in the Memorandum of Understanding between the Port of New York Authority and the Metropolitan Rapid Transit Commission, regarding the North Jersey-New York rapid transit survey. See METROPOLITAN RAPID TRANSIT COMMISSION, INTERIM REPORT app. C, at 43 (1955) .
